
DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

2 NAW ANNEX

WASHINGTON DC 20370-5100

HD:hd
DocketNo: 08451-98
10 August 1999

From: Chairman,Board for Correctionof Naval Records
To: Secretaryof the Navy

Subj: LT 1U1~~~ffJiiL~ ~
REVIEW OF NAVAL RECORD

Ref: (a) Title 10 U.S.C. 1552

End: (1) DD Form 149 dtd 30 Sep 98 w/attachments
(2) PERS-311 memo dtd 11 May 99
(3) PERS-61memo dtd 14 Jun 99
(4) Subject’snaval record

1. Pursuantto the provisionsof reference(a), Subject,hereinafterreferredto as Petitioner,
filed enclosure(1) with this Board requesting,in effect, that the applicablenaval recordbe
correctedby removing thefitnessreport for 1 September1996 to 28 February 1997, a copy
of which is at Tab A.

2. The Board, consistingof Messrs.McCulloch and MolzahnandMs. Davies, reviewed
Petitioner’sallegationsof errorand injusticeon 5 August 1999, and pursuantto its
regulations,determinedthat the correctiveaction indicatedbelow shouldbe taken on the
availableevidenceof record. Documentarymaterialconsideredby the Boardconsistedof the
enclosures,navalrecords,and applicablestatutes,regulationsandpolicies.

3. The Board, having reviewedall the factsof recordpertainingto Petitioner’sallegations
of error and injustice, finds asfollows:

a. Beforeapplying to this Board,Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin theDepartmentof the Navy.

b. In correspondenceattachedasenclosure(2), PERS-311, the Navy Personnel
Commandoffice havingcognizanceover fitnessreportmatters,hasrecommendedforwarding
this caseto the Director, EqualOpportunityDivision (PERS-61)for commentson Petitioner’s
allegationof reprisalduring the reportingperiod. PERS-311 statedthat should this allegation
be found to havemerit, they haveno objection to removingthe fitnessreportin question.



c. In correspondenceattachedasenclosure(3), PERS-61hasrecommendedthat the
subjectfitnessreport be removedfrom Petitioner’srecordon thebasisthat it reflectedbias
and retaliation.

CONCLUSION:

Upon review and considerationof all the evidenceof record,andespeciallyin light of the
contentsof enclosure(3), the Board finds the existenceof an injusticewarrantingthe
following correctiveaction.

RECOMMENDATION:

a. ThatPetitioner’snaval recordbe correctedby removingtherefromthe following
fitnessreport and relatedmaterial:

Period of Report
Dateof Report ReportingSenior From To

97Marl5 iip]1fl~~~SN 96SepOl 97Feb28

b. That therebe insertedin Petitioner’snaval recorda memorandumin placeof the
removedreportcontainingappropriateidentifying dataconcerningthe report; that the
memorandumstatethat thereport hasbeenremovedby orderof the Secretaryof the Navy in
accordancewith theprovisionsof federal law and maynot be madeavailableto selection
boardsand otherreviewingauthorities;and that suchboardsmay not conjectureor draw any
inferenceasto thenatureof the report.

c. Thatany materialor entriesinconsistentwith or relating to the Board’s
recommendationbe corrected,removedor completelyexpungedfrom Petitioner’srecordand
that no suchentriesor materialbe addedto the recordin the future.

d. Thatany materialdirectedto be removedfrom Petitioner’snaval recordbe returned
to the Board, togetherwith a copyof this Reportof Proceedings,for retentionin a
confidentialfile maintainedfor suchpurpose,with no crossreferencebeing madea part of
Petitioner’snaval record.
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4. Pursuantto Section6(c) of the revisedProceduresof theBoard for Correctionof Naval
Records(32 Codeof FederalRegulations,Section723.6(c))it is certified that a quorum was
presentat the Board’sreview anddeliberations,andthat the foregoingis a true and complete
recordof theBoard’s proceedingsin theaboveentitled matter.

/
ROBERT D. ZSALMAN JONATHAN S. RUSKIN
Recorder Acting Recorder

5. Pursuantto the delegationof authority set out in Section6(e) of the revisedProcedures
of the Board for Correctionof Naval Records(32 Codeof FederalRegulations,Section
723.6(e))and havingassuredcompliancewith its provisions, it is herebyannouncedthat the
foregoingcorrectiveaction, takenunder the authority of reference(a), hasbeenapprovedby
theBoard on behalfof the Secretaryof theNavy.

‘~1~ç~LA&

~ W. DEAN PFEIFFER
ExecutiveDirector
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O DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND

MILLi::ToNTN~o55oooo 11

11 May 1999

MEMORANDUM FORTHE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Via: PERS/BCNRCoordinator(PERS-OOXCB)

Subj:

Ref: (a) BUPERSINST1610.10EVAL Manual

End: (1) BCNRFile

1. Enclosure(1) is returned. The memberrequeststhe removal of his fitness report for the
period 1 September1996 to 28 February1997.

2. Basedon our reviewofthematerialprovided,wefind thefollowing:

a. A reviewofthe member’sheadquartersrecordrevealedthereportin questionwasreceived
and is in the processof being placed in the member’sdigitized record. The membersignedthe
report acknowledgingthe contentsof the report and his right to submit a statement. The
member’sstatementand first endorsementareproperly reflectedin the member’sheadquarters
record. The memberprovided anotherfitnessreport for the sameperiod. Howeverit wasnot
suitablefor filing. It wasnot submittedin accordancewith reference(a), Annex P,paragraphP-
4.b. It is not signed by the reportingsenior nor the memberand was not submittedwith the
requiredcoverletter.

b. Counselingon performanceis mandatory in accordancewith reference(a), Annex C.
Whetheror ~ givenwrittencounselingor a Letterof Instruction(LOI), doesnot
invalidate the fitness report. The reporting senior did note the member receivednumerous
counseling,bothwritten andoral.

c. Thememberallegesthe fitnessreport in questionwas issuedbecausethe reportingsenior
wasbiastowardhim, lackofobjectivity, andlossofimpartiality

d. Thecontentsofthe report, marks,comments,and promotion recommendationrepresents
thejudgmentandappraisalresponsibilityofthe reportingseniorfor a specificperiodoftime. The
contentsof the report areat the discretionof the reportingseniorand arenot routinely opento
challenge. The reporting senior clearly statesin his first endorsementto the statementto the
recordfor his reasonfor submittingthereportashe did.



~L/S/ ~-9Q

e. Furtherreview of the member’srecordrevealedthe fitness reportfor the period 1 March
1997 to 2 October1997missingfrom his record. If thememberwill senda copyofthereportwe
will file it in themember’sdigitized record.

f. Although the memberalleges reprisal and providessupportivedocumentationwith his
petition,he doesnot provethe reportin questionto beunjustor in error.

3. We recommendthe member’spetition be forwardedto Director, EqualOpportunityDivision
(NPC 61) for commentson the member’sallegationof reprisal during the reporting period 1
September1996 to 28 February1997. Shouldthemember’sallegationbefoundto havemerit, we
haveno objectionto removethefitness

d, Pe~1~
EvaluationBranch
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DEPARTMENTOFTHE NAVY
NAVY PERSONNEL COMMAND

5720 INTEGRITY DRIVE
MILLINGTON TN 3805 5-0000

1610
PERS-6l/044

14 Jun 99

MEMORM~DU1v1FOR EXECUTIVE DIRECTOR, BOARD FOR CORRECTION

OF NAVAL RECORDS

Via: Assistant for BCNR Matters, PERS-OOZCB

Subj: REQUESTFOR COMMENTSAND RECOMMENDATIONSIN CASE OF

LI EUTENAN~~~~USN1- ~

Ref: (a) BCNR Performance Section ltr of 22 Mar 9

(b) PERS-OOZCB ltr of 20 May 99

(c) OPNAVINST 5354.1D Navy EO Manual

End: (1) BCNR File 08451-98 w/Service record

1. Enclosure (1) is returned. The member requests the removal

of his fitness report for the period 1 September 1996 to 28
February 1997. References (a) and (b) requested an opinion by
PERS-6l regarding possible discrimination.

2. In a personal statement in defense of his first Field Naval

Aviator Evaluation Board (FNAEB), with Lieutenant Commander Aley
as the senior member, ~ in great detail
a command climate that appeared to become hostile and biased

toward him during the period of 1995 - 1997. Lieutenant~~
failed a FNAEB on 15 November 1996. He received an adverse
fitness report ending 28 February 1997.

3. There were many incidents during the period leading up to
this particular fitness report that evolved into a perceived
hostile working environment. ~ Commander,
Carrier Group FIVE, overturned~he~~ults of the original FNAEB

of 15 November 1996 and directed an investigation into possible
prejudi,c that may have been involved with that board. Commander

- as the senior member of the investigating board.

4. The findings of the investigation headed by Command~~.,.

and dated 19 February 1997, opined bias and retaliation by the
ficer and chain of command against Lieuteni~~~

Dmmander, Naval Air Force, U.S. Pacific Fleet,
reu with the findings on 23 May 1997.



Subj: REQUESTFOR COMMENTSAND RECOMMENDATIONSIN, ~CASF, OF

LIEUTENANT~ ~

5. It is my opinion that bias and retaliation was reflected in

the fitness report of 1 September 1996 - 28 February 1997 per
reference (c) . I recommend iat the subject fitness report be

removed from Lieutenar~~~record.

lJirtor, Prot~sional
Relationships Division
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